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. sts ot Recent C inions. Enjoins Union from 

ige 4 | Secondary Picketing 
, in pO | of Store 

NICINE — WORDS AND)RS. 45:9-5.1 is not to fill a gap | ie 

MRASES—The term “prac- in the penalty statute which Circuit Court Ruling Is 





“MB. of medicine” as used in makes no reference to the prac- 
Toer B. statutes includes the prac- tice of chiropractic, but simply 
“Be. of chiropractic. makes abundantly clear that the 
‘STITUTIONAL LAW—It is legislature intended to include 
et MMR hin the state’s police pow-| the — practice of chiropractic 
17 to regulate the practice of | within the meaning of the prac- 
edicine and to include in/|tice of medicine as set down in 
I e practice of medicine the RS. 45:9-18. 
er 4MBactice of chiropractic. 2 There is no merit to re- 
= spondent’s contention that his 


Temporary, However, Judge 
Points Out in Decision 

Memphis, Tenn. (CCNS) — In 
a ease which will establish a 
precedent as to the extent to 
which secondary picketing may 
be conducted in Tennessee, a 
temporary injunction was grant- 
ed Caradine-Karsch Co., Inc., 








sested from an opinion ba constitutional rights were vi0-|orgering the Food Council, AFL, 
aie, J. rendered Aug. 20, lated. The state clearly had the|to withdraw its picket line froin 
N. J. Supreme Court.' right to regulate the practice of] the company’s wholesale groc- 


e Board of Medical Exam-| medicine. When the legislature 
sy. Grossman. For prose-| included the practice of chiro- 
Walter D. Van_ Riper.| practic within the meaning of 
Gen.; Joseph A. Murphy,|the practice of medicine, it did 
Atty. Gen. of counsel. For| so for the general welfare of su- 
ondent—David T. Wilent2:|cjety. The relation which the 
bur J. Sills, of counsel. {practice of chiropractic bears 
tor caused a complaint} to the practice of medicine am- 
i charging respondent! ply supports its inclusion within 
ti d medicine (R.S.45:9-18) the meaning of the practice of junction should be made per- 
out first having obtained a/ medicine. manent was tentatively sched- 
sé as required by RS. 45:9-| The judgment is reversed, uled for September 16. ‘ 
with costs. Although granting the tem- 
porary injunction against pick- 
eting the wholesale’ grocery 
plant the court refused another 
| plea seeking to enjoin the Team- 
sters Union from instructing its 
members not to deliver to Car- 
adine-Karsch Co. Such an in- 
junction, Judge Wilson said, 
would be an assumption that 
the Teamsters would seek to 
evade indirectly the secondary 
boycott injunction. 


ery plant. 

Handing down the opinion in 
Chancery Court, where he was 
sitting for Chancellor Swepston, 
Circuit Court Judge John W 
Wilson emphasized that his rul- 
ing was not the final determin- 
ation of the case. A hearing 
on whether the temporary in- 















e trial judge heard the} 
e in a summary manner,| Vets 

a jury. He determined | 
ndent did not practice 
and dismissed the} 





Cautioned Against! 
Entering Unconditional 
Contract to Purchase 
Froperty 






he trial court sits in a| 
nary manner he determines} Ghester L. Brown. Loan Guar- 
‘acts and this court, On re-| antee Officer of the Veterans 
not reverse unless| aqministration Regional Office 
e is no proof to support the/.+ Newark, New Jersey today 
jetermination made OF) cautioned veterans to use their 
fis an error as a matter Ol/jonan guaranty benefit wisely in 
lreal estate and business tran- 
irt finds the trial court |sactions. 
2 matter of law in de-| «tnger present regulation,” 
that respondent had|prown stated, “the Veterans 
zed in the practice Of! aqministration is mainly a re- 
viewing authority and, in the 
e uncontradicted proofs are|majority of cases it does not} 
espondent was not licensed | receive a report on the loan until! 
e either medicine or|the transaction has been con-!ondary boycott, in w 
prac in this state summated and the veteran has ion seeks to force 
eh he did hold a chiroprac-/|taken title to the property.” 
n Nevada and Ken-| Brown cautioned veterans not|t0 cooperate tl union 
° ess, for 10 years, to makea down payment on any against the picke ted firms. 





First Tennessee Case 

The case evolved from the 
butchers union's picketing of the 
Keith & Ryan stores in an effort 
since last May to force the stores 
to employ union butchers. 











seeking to establish t 
of secondary picketin 
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with the 
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a self out as a chir-| property without a clause in the; W. Preston Battle, counsel for 
x and practiced accor-|eontract to the effect that the|the Food Council, argued that 
Perth Amboy. TWO! deposit will be refunded in the} secondary picketing was merely 
nvestigators employed! eyent the transaction does not|another form of the constitu- 

rosecutor visited respondent! ineet the final approval of the | tional right of free speech. 
vember 1944 and comp-| VA. | “After carefully examining the 
of a lame back. Each! ye also advised veterans to|iegal authorities presented in 
- ements for a fixed .46 4 copy of the appraisal re-|this matter,” Judge Wilson’s 
- - of treatments and paid) 4ort on the property and to di-|opinion stated, “it is obvious to 
oe ount. Each signed | gest its contents carefully. |the court that secondary pick- 
aim ©mphasizing that re- sain leting in all cases is not unlaw- 
a « not, aS a doctor, ful, but is permissible. The de- 


JOUR 


operate or prescribe but, Delinquency Conference | | :-).,.,; of the United States Su- 





a ractor, merely ad- of Much Interest | preme Court may be briefly sum- 
pinal column. On ———— |marized_ as follows: To the 
received 11 treat-| washington, (CCNS) — In-/extent that the union follows 
the other 3. Re-\+erest in the Justice Depart-|the subject matter in a dispute, 
ok X-rays of each,| ment-sponsored National Con-|it may engage in secondary 





tocalometer readings Of | rerence for the Prevention and 
nd spine and gav€|control of Juvenile Delinquency 
"arious chiropractic treat-|nas been so great that repre- 
re oe 7 sentatives participating in the 
U's position is that) event, set here for October 21-23. 
d constitutes the prac-| may be increased from 500 to 
nractic the 7 5 PA 
FOPFactic and not tn! 300 persons, according to At- 
medicine within the)torney General Tom Clark. 
Peas spac eos J 
§ Ah mil eerie aidan Responses to the July 19 an- 
‘merit. Th fe tory de_|mouncement of the conference) 
Se a anory ee" lhave come in unprecedented | 


picketing, but only within the 
industry of primary controversy. 
What Question Is 

“The question thus presented 
is what is contemplated py 
‘within the industry of primary 
controversy ?’ 

“Wherever we have secondary 
picketing, there is bound to be 
primary picketing. In this case 
the primary picketing is the Ry- 
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Can Automobile Accident Judgments 





| Be Discharged in Bankruptcy? 


By Referee Hubert F. Laugharn, 
1 Los Angeles** 

Because of the divergent views 
/of the various courts through- 
/out the country, and because of 
the fact that the question has 
not been directly answered by 
the Supreme Court of the United 
States, it will no doubt be im- 
possible to fully and definitely 
answer the above question. 

An effort will be made to 
point out what may very well 
be a present swing of judicial 
opinion away from the 1904 dic- 
tum of the U. S. Supreme Court 
in the case of Tinker v. Colwell.’ 
The decision in this early case 
determined that a judgment for 
criminal conversation was as to 
to the husband “a willful and 
malicious injury to property” 
and therefore was excepted from 
the effect of the bankruptcy 
discharge of the defendant. 
Justice Peckham pronounced the 
dictum: “One who negligently 


Fund to Study Nation's. 
Needs for 1950-1960 


New York, (CCNS) — In whai 
is described as the most exten- 
sive project ever undertaken by 
The Twentieth Century Fund, 
that organization is making a 
new survey, which will balance 
the country’s resources against 
its estimated needs during the 
















of the practice of chir- 
S “The detecting and 


y, respondent’s meth- 
nent embraced extra 
italities. However de- 
e use of such instru- 


Y ay be, their use is not 
a “by hand only”. 
in R.S. 45:9-5.1 provides 





.. the practice of medi- 
-. Shall be deemed to in- 
» inter alia, the practice of 
‘“uropractic. . . .”. 
‘Snot a good answer to 


jerny BS Argued, that R.S. 45:9-5.1| 
K, NMR 2pplicable because the 

st ‘aint does not charge a vi-| 
ive" M" thereof. The violation | 





$s and invoked is a viola-| 
% RS. 45:9-18 and 45:9-22.! 


> 





numbers from public agencies, 


welfare organizations, com- 
munity clubs, industry, organ- 
ized labor, law enforcement de- 
partments, fraternal orders, offi- 
cials and individuals. 

Goal of the conference is a 
“oyide whereby the community, 
the state and the nation can 
attack the problem” which, it 
is felt, must be met by public 
and private organizations at 
state and community levels. The 
October session will be concerned 
only with “areas of juvenile de- 
linquency where immediate ac- 
tion can be taken.” 

Pre-conference committees are 
now drafting reports on the 
particulars ofcomhatting juven- 
ile delinquency. 


an & Keith Stores. Further stat- 
ing, the summation of the Su- 
preme Court holdings was to 
the effect that labor may fol- 
low the subject of a controversy. 

“It is not clear to the court 
what the Supreme Court means 
by the language ‘subject matter 
of the dispute.’ Neither is it 
clear to the court what firms or 
buyers would be embraced by 
the term ‘industry.’ 

“The rule used to be—and very 
well settled—that state courts 
would not permit secondary 
picketing. But that is no longer 
the general rule because sec- 
ondary picketing can be per- 





primary boycott.” 


mitted, if it is governed by the} 
rules of. peaceful picketing in| 


; decade 1950-60. 


The study, expected to be 
completed early in 1947, is be- 


jing directed by Dr. J. Frederic 
| Dewhurst, 
It|}fund, who has a staff of 20 con- 
was the first case in Tennessee | tributors preparing various 
he legality|tions of the report. 


economist of the 


sec- 


or sec-| All Parts of Economy 
hich a un-| 
suppliers Of|omic system -come within the 
|merchandise to picketed firms| scope of the survey, according 
'to the announcement by Evans 


All parts of America’s econ- 


Clark, executive director of the 
Fund. 

An introductory section will 
analyze the enormous produc- 
tive output during the war, show 
what factors made it possible, 
and examine trends in produc- 
tivity per worker, population, 
income, expendi ures and Sav- 
ings as guides to the future. 

Detailed sections will examine 
what the country is likely to re- 
quire in such fields as food, 


clothing, housing, medical care, 
education, transportation and 
others. These fields will be ar- 


alyzed in the light of income 
and spending patterns to get a 
summary of both needs and 
probable demand in goods and 
services for the country as a 
whole. Estimates are being made 
of what the capital requirements 
are likely to be in such things 
as productive pliant and equip- 
ment and urban and regional! 
redevelopment. Costs of gov- 
ernment and the extent and 
nature of foreign trade will be 
fitted into the picture for the 
1950-60 decade. 

Final Section Coverage 

A final section will analyze 
the fundamentals of America’s 
productive power in terms ‘of 
labor force, natural resources, 
agricultural capacity and indus- 
trial capacity. It will forecast 
what the country’s economic 
system can accomplish if op- 
erated at high levels from 1950 
to 1960. 

In addition to the main sur- 
vey of needs and resources, the 
fund also will issue a shorter 
volume giving the highlights of 
the same material under the 
title “USA in 1950.” Other forth- 
coming surveys will deal with 
cartels, monopoly in domestic 


| business, and America’s foreign 3 
‘economic relations. 


‘ti he me 


drives through a crowded thor- 
oughfare and negligently runs 
over an individual would not, 
as we suppose, be within the 
exception.” 

Throughout all of the follow- 
ing years that dictum has been 
of persuasive weight and has 
had great influence upon the 
various state and federal courts 
throughout the country. It 1s 
interesting to observe that the 
judgment in question was ren- 
dered in 1899, the year following 
the enactment of the present 
Bankruptcy Act and involved 
only the dischargeability of a 
judgment for criminal conver- 


sation. It was one of the first 
cases to determine non-dis- 
chargeability under S$ 17 of the 


Bankruptcy Act which provides 
in subdivision a (2) that a dis- 
charge in bankruptcy shall re- 
lease a bankrupt from his prov- 
able debts except such as are 
“liabilities for willful and mali- 
cious injuries to the person or 
property of another.” The Tink- 
er case has been cited many 
times as the Supreme Court 
authority for the proposition 
that automobile accident judg- 
ments are dischargeable. Con- 
sidering the date of the orig- 
inal judgment in question, the 
learned justice most certainly 
had in mind the negligent op- 
eration of a horse and buggy, 
and not of that present day in- 
strument of destruction, the 
automobile. 

Automobiles have become ve- 
hicles of terror and destruction 
in the hands of the careless and 


lawless and the negligent or 
fast-riding horseman is a far 
ery to the drunk-crazed, law- 
violating, speed maniac. Yet 


the reasoning and legal adher- 
ence to the 1904 case remain. 
In fact, up to the present time, 
a majority of courts have ad- 
hered to the theory that negli- 
pence, however gross, cannot 
produce a willful and malicious 
injury. 

The approved practice has 
been to delegate to the various 
tate courts the question of the 
interpretation of the effect of 
an order of discharge in bank- 
ruptcy, and it has been the ap- 
parent intent of the Supreme 
Court to allow the highest courts 
of the states to determine in 
eaca case whether or not a par- 
ticular automobile accident re- 
sulted in “willful and malicious” 
injuries. 

While the federal 
paramount jurisdiction of the 
said matter, and may, if it so 
desires, assume the said juris- 
diction, it has been the an- 
nounced policy of the U. S. Su- 
preine Court to permit the fed- 
era! courts to take jurisdiction 
only where unusual circumstan- 
ces are present.’ It is only nat- 
ural therefore that the many 
State courts of the forty-eight 
states have somewhat different 
views on the instant point un- 
der inquiry. 

One of the most recent cases 
illustrating this point is a mat- 
ter which was originally deter- 
mined by the writer, In re Park- 
ening,“ in which the parties 
were relegated to the state court 
for a determination as to wheth- 
er or not a certain judgment 
ior fraud was dischargeable. In 


court has 





(Continued on page 2 col. 1) 





printed from Journa f Nat'l Ass'n 
Bankruptcy, July H 
in bankruptcy 
ne had acted as receiver or 
ut 5,000 bankruptcy proceed- 
‘23, University Southern 


nia. 

(1904) 193 U.S. 473, 48 L.ed. 754, 

‘t. 505, 11 Am.B.R. 568. 

| Loan Co. v. Hufit, (1934) 292 

34, 78 L.ed. 1230, 54 S.Ct. 695, 24 
“ 


. (NS) 668 ‘ 
148 F. 2d 210, Cert, den. Oct. 8 ,'45. 


LL.B. 
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this case, following the granting 
of the order of discharge, a cred- 
execution pro- 
ceedings in the state court upon 
his judgment and upon the de- 
asserting 
that he had received a discharge 
creditor 


itor instituted 


fendants (bankrupt) 
in 
countered 
not dischargeable 
When the state 
the contentions of the 


bankruptcy, the 
that the claim 
under 


and during 
unsuccessful 


court, 
of his 


ruptcy 
cours 


ruptcy court to take jurisdic- 
tion, he allowed his time to ap- 
peal from the state court ordei 


to expire. 


One of the last determinations 


of the question Was in the cas 
entitled Breitowich (for 
garet Tharp) v. 
cess Corporation 
Appellate Court. 
termined that a 
ment in an automobile 
case wa 
injury” 


of the 
certain 


Sa 


to the 


y 3.5 2d 392 





PSAVE with 
SAFETY 
S Sand 
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~ NATIONAL NEWARK BLDG. 

' 14 Commerce St. Newark, N--J.. 
Consult “MOHAWK” for 












Jas 
17. 
court upheld 
creditor, 
the bankrupt came to the bank- 
the 
at- 
tempts to prevail upon the bank- 


Mar- 
Standard Pro- 
Illinois 
The court de- 
judg- 
accident 
“wiliful and malicious 
defendant and 





G. I. Home Loans 








Dischargeability of Auto. Accident Judgments 





was not dischargeable. The U. 
S. Supreme Court denied certi- 
orari on January 29, 1945 A 
further discussion of the Breit- 


owich case will appear herein- 
after. 
This case exemplifies a dis- 


tinct trend in the judicial view- 
point of certain state and fed- 
eral courts which have not seen 
fit to follow wholeheartedly 
pronouncements of Justice Peck- 
ham and have taken instead a 
somewhat more moral and, pos- 
sibly. superior legal position and 
have held that certain automo- 
bile accident judgments are not 
dischargeable in bankruptcy. 








ai 





In speaking of the relationship sufficient to sie 
between the defendant and th ; tor plage ses vle 
plaintiff’s wife Justice Peckham that the Iti injury was a 
in the Tinker case said: | prooap: as stinguish ae 

: . we think a willful disre-|:rom a possibie Tres sult of 
card of what one knows to be his} act 
duty, an act which is against} O of the first courts differ- 
790G0 morals, and wrongful in|ing with the dictum of Justice 
and of itself, and which neces-|}Peckham was the Supreme 
sarily causes injury and is don | Ce of Vermont in the Matt 
intentionally may be said to be Parte Cote, and in dé- 
don? willfully and maliciously so I 1ing that the automobile | 
as to come within the excep-'| accident was not dischargeable, 
tion.” ithis court adopted the following 


It is this very reasoning which | 
has been adopted by those courts 
which have held that 
automobile accident 


are not dischargeable upon the!/gal consequences of his act : 
theory paraphrased from the | T) malice necessary to bring | 
above language: “willful disre-|the case within the exception 
gard of what one knows to be | nee a not be expressed malice, . . 
his duty ... act which is against] proof of the malice implied in 
rood morals... wrongful in and}a wrongful act, done intention- | 
of itself necessarily causes/ally and without cause or ex- 
injury done intentionally” cuse is sufficient. (Citing Tink-| 
ete., and these courts hold such;er y. Colwell) We are of 
language clearly fits the law-!the opinion that the injury 
breaking, speed maniac wh0|complained of was the direct re- 
runs through a red stop signal|sult of force set in motion by 
and crashes through a crowd|the relator . Was without ex- 
of pedestrians who are standing)«use or justification wa 
or walking in full view of de-|doing a wrongful act in the 
fendant. violation of a statutory provi- | 
Thus we have this one case} sion . the act being unlawful! 
actually cited by the inferior}and done intentionally and 


courts to support their respec- 
tive views on both sides of the 
guestion. Those who hold that 
negligence, however gross, may 
not result in or constitute a will- 


aii 


1 323 U.8. 801. 
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certain | 
judgments | 


| takable 


\— 
Be 


ful and malicious 
and those 
driver 
bile illegally 
regard for 
and 
of the 
knowledge 


and with reckless 


the 





consequences 


gard 
with 
will be a probable result, creates 











in the resulting accident, a w 
ful and malicious injury 
the meaning ol 17. 

It is not intimated under this 
reasoning mat ali negligence 
action judgments are non-dis- 
chargeable ut only those wher: 

Tr embracive pleadings, ‘°‘ 

nd findings or verdict s to rais2 
he cha into the field of gross 











| reaso ning, to- wit 
| “In a civil cause a presumption 
i that an intelligent per- 


intends the natural and 1 


son 





| without cause and excuse, we 
hold that the act was a willfui 








and malicious injury . Within 
the exception.” 
However many courts have 


| seen fit to hold that all auto- 
I" pi le negligence judgments are 

lischargeable in bankruptcy. 
The ¢ -ase Of Rogers v. Doody’ of 
the Connecticut Supreme Court 
of Errors is representative and 
the court there said: 

“Tt is apparent that the pur- 
pose of this section of the Bank- 
ruptcy Act was to prevent the 
intentional wrongdoer from es- 
caping liability for his acts, and 
in the cases arising under it 





that, to come within the excep- 
tion, the injury inflicted must 
have been intentional, wrongful 
and without just cause or ex- 
cuse. Tinker v. Colwell.” 

Thus we have the two oppos- 
ing theories set up by the Ver- 
mont and Connecticut courts. 
However, in more recent years, 
what may be a swing in judicial 
reasoning has been observed in 
the decisions of other courts. 
For example, in the Breitowich 
case above referred to, in which 
the Supreme Court denied cer- 
tiorari,, the Illinois court held 
that the judgment against a 
bankrupt was not dischargeable 
since it was for willful and mal- 
icious injuries, inasmuch as the 
defendant negligently and care- 
lessly drove his automobile with 
the red light against him and 
struck and injured plaintiff. 

The U. S. Supreme Court, how- 
ever, has announced its views 
(as expressed in the Tinker 
case) in a clear-cut and unmis- 
manner 
with the dischargeability of 
judgments recovered in conver- 








44. Am. BR 
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it we 
the aut 


recited that 
» operate 









ly 
the 





mor of 
“without heed- 





g ertain traf ig i 
set gair St hir and as res 
Be aintife with great force and 


cK in 


injury find 
support and solace in its dictum, 
who hold that the 
who operates his automo- 


safety of oth-| 
with an utter disre-| 
or 
that an injury 





"| meaning 


the courts have generally held|* 


in connection ’ 





Company Removing Plant to Another Cit 
Not Released from Bargaining Agreement} 





Los Angeles, (CCNS)—A firm 
hich moves its plant to an- 
other city to extinguish a bar- 
caining agreement with a unioi, 
must answer to the union for its 
‘action, Super rior Judge Henry 
M. Willis has ruled 
The contract 
union seeks to 
effect up to April, 1947, eacn 
partv recognizing its validity 
and regularly performing th> 
visions. In April, 1946, the 
any moved its inufactur- 
1g Ope from Los Angele 
more than 
rsonnel being 
the Pomona 
have contin- 





ch plaintiff 


enforce was in 





ration: 
Pomona, 
: shop p 

transferred to 
plant. Operations 
ued at that plant. 
Since pany’s removal, 
it 


1ing 





with 


Nall tne 


the comr 
(the Union charge 
pudiated 

ment and 


re = 
gree- 
p larihnce ; 
the act of re- 
the agree- 
pole and terminated, in- 
lasmuch as it was applicable on- 


to its roll in the 


has 






peirtye a 


thea } 
Use Dal 
t 





;¢ 
| 





piant 





Vv aS “shop pay 








4 he 
























plant located in Los 4, 
Cal.’ 
The local union comp, 
action to enforce perfor 
and to enjoin breach ¢ | 
agreement. To this. the JP” 
pany has demurred, ¢ g th 
the Superior Cour: ! 
liction by reason 
exclusive jur 
National Labor p; 

















that th 
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Holding 

























Court does have fj 
sudge Wiilis said t .s 
not one of an em i 
charged with an ai 
practice. It is simply a 

an employ yer repudi 9 
—— > agreement Od aga pr 
ing its invalidity by ten i 
tion as a result of rem 

the sha int. Therefore, dep 

of defendant shou 

ruled with leave 

to answer the chaz 





1421 United Electric: 
Machine Workers, 


vs R. Pryne & Co., 










In the case of Kav- 
McIntyre, it said: 
In Tinker v. Colwell, we said 
“In order to come within that 
as a judgment for wili- 
|ful and malicious injury to per- 
/son or property, it is not neces- 
sary that the cause of action be 
based upon special malice 
that without it the action can- 
inot be maintained” and further, 
‘A willful disregard of what one 
knows be his duty, 
which is against good 
and wrongful in and of itself, 
and necessarily causes injury 
and is done intentionally may 
| be said to be done willfully and 
2 | me 1aliciously so as to come within 
the exception.” 

i; The Breitowich case refers to 
land approves the prior cases of 
Reel v. Central Illinois Electric 
& ‘sas Company’ and In re 
Greene’ of the Seventh Circuit. 
In the Reel case in 1942, the 
same Illinois court said: 

“Tt is well settled that an in- 
tentional disregard cf a known 
duty necessary of the safety of 
the person or property of an- 
other, and an entire absence of 


ion cases. 
anaugh v. 


SO 


to 


morals 


| 


perty of others, such as exhibits 


makes a case of con- 
or legal 
charges 
it 


sequences, 
structive 
such as 
whose duty 


the person 





an act, 


eare for the life, person or pro-| 
a conscious indifference to con-| 
willfulness, | 


was to exercise | 


9. (1916) 242 U.S. 138, 61 L.ed. 205, | 
87 S.Ct. 38, 38 Am.B.R. 165 

10, 317 Ill. App 106, 42 N.E. 2d 500 
2 Am.B.R. (NS) 33 

Ll, SF F. Ze O51. 





care with the con: 









a willful injury.” qu 
Likewise the cass 
fatter of James 






(James E. Greene v. Otis L 
of the Seventh Circui 14 
termined that a judgme 
covered in the Illinois stat: 
was not dischargeable, in4 
action it was alleged thz 
defendant ‘wholly regy 
nis duty to exercise 
the operation of his a 
bile” The court said 
' “The term ‘willful an 
cious’ as used in the i 
Act in question need not 
actual malice, as u 
think of the term . If ag 
| wrongful within its: 
intentionally and in 
regard of what one knox 
duty and = which 
hrough necessity, cause ; 
ry to another, it m 
under the act, to be dones 
and maliciously 
and malicious injury 
Bankruptcy Act, doe 
sarily involve hatred ori 
as a state of mind, but 
yrom a wrongful act. don 
tionally, without c: 
cuse. (Tinker v. Coly 
On the other hand 
appears that there 
something more 
|than negligence. 
“By ‘willful neglig 
|meant not strictly n 
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PKMEN’S COMPENSATION 
4 hernia, is not a “real trau- 
tie hernia” within the 
aning of the statute, unless 
ere Was an application of 
ce directly to the abdominal 
jj, either puncturing or tear- 
_ the wall. 
- legislature has distin- 
ished between a hernia 
used 460s DY inter-abdominal 
sure and one caused by ex- 
nal traumatic injury. 

¢..fistrain Which produces an in- 
ient or potential hernia is 
“Be; a separate and indepen- 
ver nt injury from the resultant 








ria. 

i in reviewing a judg- 

nt of the Bureau, treats it 

a proceeding de novo and is 

tery limited by the theories 
sented or tried below. 

d from an opinion by 


Mol. act 


ie. J. rendered August 19, 

New Jersey Supreme Court. 

z -y» Standard Brands. For 
De tor: Albert E. Schober: 
rancis of counsel. For 


Anna B. Hogan; 
iw, of counsel. 
stion in this case is 
ie employee suffered a 
> hernia under R. S. 


fs are free from con- 
their legal effect is not. 
iployee was on August 
aged in lifting a case 
thal: weighing from 90 to 160 
ds. from the floor on to 
He was being 
boy. The boy dropped his 
ise. Respondent held 
and as a result he 
pain and = strai 
d by continuous pain 1 
<. “Bbdomen.”’ He continued to 
: yf the day and the 
d (although he took 
On Monday following 
he first reported 
in who in turn sent 
cutor’s doctor. The 
1im back with in 
t he be placed 
] He did 
for about 3 day 
Of Beh ¢ pain in his lowe 
isted. Finally 
lone ; to the doctor 


August 15 





assisted 
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physicia - 
aT + 11 oO 
ernie ulfle d 
ffect of stra 








DIGEST OF RECENT OPINIONS 


the right inguinal area, associat- 
ed right indirect, incomplete in- 
guinal hernia”. He apprised the 
disability at 3% of total for the 
residual effects of the strain. He 
was of the mind that respondent 
“had a strain of the right inguin- 
al area”. 

Prosecutor’s physicians testi- 
fied that respondent had suffer- 
ed a “right indirect inguinal 
hernia”. In addition, the treating 
physician said that respondent 
had suffered a “strain in the in- 
guinal region” a “strain around 
the inguinal ring, surrounding 
the muscles which are attached 
to the ring.” 

The Bureau dismissed the peti- 
tion. On appeal the Hudson 
Common Pleas reversed the Bur- 
eau and held the “injury was 
not caused by sudden or ordin- 
ary strain or effort, but was the 
direct result of unusual and ex- 
traordinary force’ due to the 
stated manner in which the ac- 
cident happened; and that he 
suffered ‘a real traumatic her- 


nia” and therefore was not re=| 


quired to prove the five points. 

The first argument is that the 
Pleas erred in reversing on a 
theory, namely “direct traumatic 
hernia” which was not presented 
or tried in the Bureau. It is true 


that respondent did not rely on| 


that theory, but on the theory of 
train separate and distinct 
from the hernia. However, this 
is immaterial. The Pleas, under 
the statutes takes the matter as 
a proceeding ‘de novo’. Regard- 
ess of the propriety of the result 
eached by the Pleas, the process 
as entirely within its power. 
> duty of this court, is to 
review the facts 
applicable thereto 
utterly fail to 
statutory 
compens- 
resulting 


effort or 
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Dependability and Worth 


| happened was that he suffered 
an intra-abdominal strain which 
| started what has been character- 
ized as an “incipient” or ‘“poten- 
tial” hernia. The hernia was the 
end result of the intra-abdomin- 
al pressure created by the sud- 
den effort or severe strain and 
was not created by a real trau- 
|matic injury within the meaning 
of the statute. 

To separate the sudden effort 
or severe strain as an indepen- 
dent factor from the hernia, as 
urged by respondent would ren- 
der such a hernia traumatic, 
and would eliminate an indirect 
inguinal hernia from the stat- 
ute. Such a result would destroy 
the distinction made by the leg- 
islature as to the two instances 
under which an inguinal hernia 
is made compensable. 

This is not a case of an aggra- 
vation of an old hernia, nor of a 
blow on the abdomen. 
| The judgment of the Pleas is 
|reversed and the judgment of the 
| Bureau is affirmed, with costs. 


DAMAGES—NEGLIGENCE—The 

use of explosives in blasting, 
| ercised, is lawful and damage 
| resulting from _ concussion 
| thereby produced is damnum 
| absque injuria. 

NEGLIGENCE—RES IPSA LOQ- 
UITUR—The presumption of 
negligence raised by the doc- 
trine of res ipsa loquitur may 
be rebutted by showing that 
reasonable care was in fact 
used. 

—Plaintiff sued for damage to 
building allegedly caused by 
defendant’s blasting and relied 
on res ipsa loquitur doctrine; 
defendant produced uncontra- 
dicted proof of use of reason- 
able care; Held, verdict for 
plaintiff was actuated by bias, 





















prejudice and mistake. 
Digested from a! yinion by 
Levcen S.C C ren August 
21, 1946. New Jez pr 
Court. Somerset ¢ nty. Chand- 
v. Bound Brook Crushed 
Stone Co. For plaintifl Harold 
D. Feuerstein. F efendant: 
Schenck, Price. Smith & King; 
Harold A. Price 
Plaintiff was 
facto 
ocated o 
entaits : 
( 1 o! 
I r y, 
194 Pow ¢ 
und side v d- 
The jur a 
tf $3.0 ) O 
CCK O t the as 
contrary to the the 
vidence and the mis- 
ake, passion, bia: 1 prejudice. 
The operation of quarry is 
a lawful and necessary business. 
The use of explosive in the 
blasting of the 1 provided 
reasonable care is exercised, is 
lawful and damage _ resulting 
from concussion thereby produc- 
ed is damnum absque injuria. 
The circumstances to be taken 
into consideration on the ques- 
tion of reasonable care are the 
character of the soil, the char- 
acter of the rock, what was used 
in blasting the rock, how it was 


blasted, the manner of doing it, 
whether too much explosive was 
used, whether the drill holes were 


too far apart, whether they en- 
deavored to take out too much 
rock at one time, the proximity 
to buildings and ihe injury. 
Plaintiff’s proofs were that at 
the time stated the building 


shook and that shortly thereafter 

a vertical crack in the rear wall 

and vertical cracks the side 

walls were noticed. 
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provided reasonable care is ex-' 





Defendant’s quarry is about 
3.000 feet away. There are other 
buildings between the quarry and 
plaintiff’s building. 

Defendant™admitted blasting 
rock at the time stated. Its tes- 
timony was that three holes were 
drilled. 10, 22 and 25 feet from 
the face of the cliff, to blast out 
33,686 tons of rock from the face 
of the cliff; that the holes were 
67s inches in diameter and drill- 
ed 178 feet in the solid block of 
stone and that care was taken 
not to drill near vertical seams 
or cracks apparent in the face 
of the cliff. The company engin- 
eer with 16 years experience in 
open pit mining located the holes 
and calculated the amount of 
stone to be removed and the dy- 
namite necessary. 6,950 pounds of 
dynamite were used containing | 
3,500 pounds of explosive. All of | 
these details were submitted to! 
the superintendent of defendant 
company and to a representative 
of the company supplying the 
explosives and were approved. 
Licensed men were used for the 
entire operation. Three seismo- 
meters were placed at various 
points surrounding the quarry, 
one being near plaintiff’s build- 
ing and 300 feet closer to the 
blast. 

About 33,700 tons of stone were 
loosened by the blast. Defend- 
ant’s witnesses testified that the! 
average ratio of stone to dyna- | 
mite is 412 tons of stone to one 
pound of dynamite; that in this 
blast the ratio was 5.17 to one, 
a proportion recognized as pro- 
per and well in keeping with or- | 
dinary and reasonable care. 

Five of the pins on the seis- 
mometer located near plaintiff's | 
building quivered and one fell) 
down. A seismologist from Har-| 
vard University testified that if| 
there is a single pin remaining 
upright after vibrations have} 
passed, the motion has in all 
cases been less than enough to 
crack plaster which is much! 
aker than cinder block and 
that it is impossible to produce | 
single vertical cracks by vibra- 
tion since vibration is a two way 
phenomenon and must always go | 
and come, causing an X crack- 
ing. 

In ten previous blasts in 1941 
the tonnage removed per blast 
ranged from 22,743 to 34,318 tons. 
The defendant’s 
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Crime Increases 13 
Per Cent 


Washington, (CCNS) — A 13 
per cent rise in crime has oc- 


curred within the past six 
months, which is the highest 
rate of increase in the U. S. 


since 1930, when figures were 
first compiled to a national ex- 
tent, J. Edgar Hoover, Director 
of the Federai Bureau of Inves- 
tigation announced. 

While the 13 percent rise was 
for the whole country, crime 
rose 19.6 per cent in rural areas. 








| cracks in the rear and side walls. 


Such damage leads readily to 
the inference that the footings 
were insufficient to carry the 
weight of the walls and the roof. 

Plaintiff relied on the doctrine 
of res ipsa loquitur. At the close 
of the case defendant’s evidence 
by way of explanation, as to the 
care used, was uncontradicted 
and uncontroverted. In this pos- 
ture of the proofs it is difficult 
to see how reasonable men could 
differ on the sufficiency of de- 
fendant’s explanation that rea- 
sonable care as defined by our 
cases was exercised. 

The conclusion is that the jury 
was actuated by bias, prejudice 
and mistake, and that the ver- 
dict is contrary to the weight of 
the credible evidence. A new 


trial will be granted. 
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EXCEPTIONS ARE UNNECESSARY 


The practice act of 1912 was 
passage, and has since been widely recognized, to be a commend- 
able and forward looking revision. Thirty-four years have elapsed 
since its adoption a period that has experienced two world war 
a depression probably unparalleled in modern history, the devel- 
opment to maturity of administrative and revolutionary changes 
in many aspects of human life and endeavor. 

The practice of law has likewise undergone changes. During 
this era the practice in civii actions in the federal courts has ex- 
perienced radical and for the most part beneficial changes. Only 
recently the rules with respect to practice and procedure in crim- 
inal actions in the federal courts have heen revised and brought 
up to date. At the present time a committee is considering, and 
will doubtless in due season recommend, long overdue changes 
in court martial procedure. 

In New Jersey however there 
respect to practice and procedure 
entire period of time. Some few changes have been made, and 
many more unsuccessfully recommended. In the case of the 
prerogative writs attempt after atiempt has been made to modern- 
ize the practice and it is to be hoped that the present effort will 
meet a better fate than its predecessors. 

Experience has shown that our rules of practice and procedure 
‘n actions at law, no matter how well they have served these pas, 
thirty-four years could be revised with benefit to litigants, the 
bar and the bench. 

Admittedly, a general revision, which we urgently recommend, 
would entail study. time and a considerable amount of work. It 
also undoubtedly true that there are sincere differences of 
opinion as to the necessity for a general revision. However, it 
seems to us that there can not be any serious differences of opinion 
as to the desirability of making some changes immediately and 
before any general revision could be accomplished. We will men- 
tion one. 

it seems to us that it should not be necessary to ask for, and 
obtain from the trial judge, an exception to on appeal an 
adverse ruling of the trial court. Actually, request for 1 
the exception which invariably allowed nothing to 
record except words. 

The practice in the court 
ience under the relatively ral rules civil 
rate that appeals are possible, and the rights of liti 
adequately protected without an exception. 

Th s<ception has had a long life. he 
was a ul O not be red a 
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Penal System Is a Complete Failure Here 


Whole System a Disgrace, 
Criminal Courts Judge Tells 
Group of Lawyers 

Angeles, «CCNS) The 

penal system is a cenl- 

plete failure: our whole 
-police, judic ial and penal—is 
d serac and am ashamed 


make their 
pursuits. 


ple each y 
through criminal 
Present System Stupid 
“The stupidity of our present 
m is obvious when we con- 
what we do,” Judge McKay 
ted. “We establish a legal 
code, which carefully defines the 
various crimes against society. 
The definition of crimes de- 
cribes acts, that is, if you com- 
mit this act you are guilty of 
this crime. There is nothing in 
the definition dealing with the 
a The code deals with the 
ntent of the criminal but not 
with | the reason or purpose or 
Then, once the code is 

cu bsbieed we measure each 
violator by the same yardstick. 
This is plainly impossible and 
unjust.” 

“Ur ase we realize how 
ye & operating our pre 
police, judicial and penal 
ems we can never win 
aseless dDattle 


agatnsi crime,” 
McKay concluded. “It 
plis i ) a batti ie 


Ss an ihe which the record 
and the sole func- shows we are now losing 
to take thei have been 


son losing for years 

f circulation. der our present systems. It 

persons released a battle which we shall continue 

al _institutions, 70.4 per|io lose until we awake to the 

eturned to those in-/fact that judgment must be 

stitutions, the speaker said, de- made of the crime and the crim- 

scribing criminal conditions in inal and all the circumstances 

the U. S. as “not a crime wave,” |Surrounding them, and _ tha: 

but “a steady, rising tide of | punishment must be made to fit 

crime.” He said crime cost the/the mental, physical and social 
United States $14 billion last|conditions of a criminal.” 
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Voice of the Bar’ 


COMMENT AND CRITICISM 
INVITED 





Editor, 
Dear Sir, 

H. W. Doremus, Esq., has writ- 
ten you a letter which appeared 
on your editorial page of July 
11. Therein he very properly 
ealls attention to Lhe efforts of 
New Jersey State Bar Asso-| 
ciation, through its Committee 
on the Unlawiul Practice 
Law, to arrive at an understand- 
ing with realtors. He points out 
the extent to which the field of 
the practice of law has been 
invaded by those who are not 
licensed to practice, and con- 
cludes with the statement that 
the 7,000 New Jersey lawyers are 
unorganized and without much 
influence to accomplish desired 
objectives. He proposes that 
legislation be enacted to provide 
for an annual license fee of at 
least $5.00 to be paid by every 
lawyer admitted to practice in 
New Jersey; the money to be 
used to prevent the unlawful 
practice of law, and to recap- 
ture by legislation many of the 
activities which have been lost 
to lawyers. I am very glad to 
observe that lawyers are coming 
around to what practically 
amounts to “Integration of the 
Bar” 

A few years ago i and a num- 
ber of other lawyers journeyed 
up and down the state for many 
weeks in an endeavor to con- 
vince the local bar associations 
that they should support the ac- 
tion of the New Jersey Bar Asso- 
ciation which had gone on rec- 
ord in favor of integration of 
the bar through rule of the New 
Jersey Supreme Court. With | 
but few exceptions, the local bar 
associations and the majority 
of the lawyers were opposed to 
the plan. I have never fully 
understood why Perhaps the 
best answer to the question is 
the one which was given 
Chief Justice Hughes, when 
was posed him some years 
ago. He said that some law- 

thought that integratic 
that some thought 
work and some of 
both ways. 
bar 
support tne 


the 


of 


to 


yers 
would 
wou 


them 


work: 
ld not 
thought 
However, the generally 
movement 
Court refused 
because of the 
bar and its ov- 


to 
the Supreme 
anction it 
action of the 
position. 
has 


seen i 


e then, a great war 
‘rvened and we have 
spectacle intelligent and 
lawyers entering 
and receiving 
assignments utterly 
at odds and inconsistent with 
their ability and understanding 
At the end of the war many of 
them have been relegated to ob- 
scurity and economic  uncer- 
tainty. 

I think that none of these 
conditions would have happened 
if the lawyers had been organ- 
ized and integrated in some 
semblance of the kind of unity, 
which exists in the medical and 
other professions, whose mem- 
bership is strong and speaks as | 
a whole, consequently faring 

much vio both in arms and! 
after the conflict. Today the bar 
is just as unorganized and just 
as impotent as regards its own 
welfare as it was ten years ago, 
when many of the lawyers were 
confronted with serious finan- 
cial difficulties. 
Integration 


ol 
+Prain yy 
trainea 

military service 

work and 


of the bar does 
not mean regimentation of the 
bar, as some lawyers fear. It 
means unity and strength. In- 
tegration is coming to New Jer- 
sey, just as it has come to a 
great many of the States. It is 
coming sooner or later and the 
sooner, the better, for all right- 
minded lawyers. 
Yours very truly, 

Milton M. Unger 
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Unavoidable Accidents in Aviation 


By CHARLES S. RHYNE 
Of the Washington, D. C. Bar 

(One of a series of articles on 
Essential Information about Av- 
lation Law). 

Aircraft operators are not li- 
able for injuries caused by acts 
of God, vis major, unforseen 
events, or inevitable or unavoid- 
able accidents, or undetermined 
causes. Liability in all cases is 
“fault” or negligence 
with a difference being made 
in the degrees of care which are 


| appl icable to common carriers 





| 
| 
| 
| 


}and that the agency 


by | 
IT | 


11 | 


| damages 
/ sonal 


by air and private carriers. In 
aviation, the chief act of God 
claimed as a defense is that a 
particular crash was caused by 
weather conditions over which 
the operator could not be ex- 
pected to have control. The de- 
fenses discussed in this article 
are closely allied to the doctrine 
of assumption of risk defense 
which was considered in a pre- 
ceding article. 

A California case offers a good 
example of the application of 
the defense herein discussed. An 
airliner crashed into the San 
Gabrill mountains and the Ap- 
pellate Court upheld a jury’s 
finding of no liability based up- 
on a finding that the accident 
was caused by unforseeable and 
unavoidable weather turbulence 
and icing conditions. The court 
said that the defendant airline 

“contends, and its conten- 
tion mt ust be upheld, that it was 
for the jury to determine wheth- 
er the pilot, in the exercise of 
the highest degree of care, was 
unable to do the things required 
by the ‘procedure’ because of an 
act of God The testimony 
: furnished grounds upon 
which the jury could predicate 
a finding that the disaster oc- 
curred by reason of the unusual 
| forces of nature, and was one 
which could not have been rea- 
sonably anticipated, guarded 
against or resisted; that the 
crash was occasioned by th 
violence of the elements alone, 
of men had 
10thing to do therewith” 

In another case, a court said 
in part: “What is meant by ‘an 
inavoidable accident’ is one that 
1S not occasioned in any degree, 
either remotely or directly, by 
the want of such or care 
as the law holds man is 
bound to exercise. one can 
be held to be merely 
because he fails provide 
against an accide Which he 
couid not reasonably be expected 
to foresee. If you find from th 
evidence in this 
was an unavoidable acciden 
the plaintiff car recover.” 

Two cases in which plaintiffs 
based their claims entirely on 
injuries allegedly caused by 
weather conditions illustrate ths 
consideration which juries give 
the defense of weather condi- 
tions caused by act of God over 
Which the air carrier can have 
no control. In a Missouri case, 
were sought for per- 
injuries from United Air 
Lines which injuries were al- 
legedly caused by United's 
transporting of the  passen- 
ger in rough weather. The 
court let the case go to the jury 


Skill 
every 
No 
1egligent 
to 


nt 
case that this 


not 


{on the claim of plaintiff that 


| 


|jury’s verdict was, 


| the pilot negligently and unnec- 
| essarily precipitated the plane 
into a violent windstorm. The 
however, for 


|the defendant. 





In another case, plaintiffs 
sought damages for injuries ad- 
mittedly caused when a down 
draft of air hurled them from 
their seats in an airliner alleg- 
ing that the air carrier was neg- 
ligent in not having warned 
them to fasten their safety belts. 
The court instructed the jury 
that the plaintiffs must prove 
actual negligence on defendant’s 
part in order to recover. Again 
the jury’s verdict was for the 
defendant. 

The cases discussed under “as- 
sumption of risk” 
recognize the defenses mentioned 


herein ill! 


‘under this section and the 


in practically every aviati 
cident are instructed 
defenses. AS aviation de. 
and as more is learned 
high altitude flights ang 
combatting of icing and, 
conditions, it is reasona}); 
assume that the number ¢;, 
es in which these defense 
be successfully urged wil] 
even smaller. 
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from judicial scrutiny 
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of every federal admi 
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of writers and teachers wi: 
creasing insistence 


Absolutism 
As a result, he continu 
have been coming in pracz 
a condition of what may 
called administrative ab 
This nothing f 
utionary in our American 
inste ad law which : 
of citizens and officii 
sub) ect to law, 
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tion of court review oi 
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vent stay of enforcemé 
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= ) speak exactly, since neg- 
“a ee il inadvertence, 
CeigE henever there is an ex- 
pe of will in a particular 
by , there is an end of in- 
anu 


but rather an in- 
failure to perform a 
fest duty, Which is import- 
‘9 the person injured, in 
ig the injury, in reck- 
isregard of the conse- 
as affecting the life or 
of another. Such con- 

negligence . and 
willful negligence’ . 











Whie nomer. Tognazzini v. 

en ty n. 18 C. A. 468.” 

ideas Mere may be willfulness, wan- 

ss. carelessness and neg- 

Denice at the same time. 

> in MBB che California case of Har- 

Dove L. A. Railway Co., 
. fom de d was participating 
w Sol Jong distance bicycle race 
Af Los Angeles to San Pedr 
We 3 5 4th of July race”. 


ers (according to the court’s 
ion e going at a high rate 
seed, probably twenty miles 
u At the time, the or 
Los Angeles prohib- 
‘cle) speed on the 
in excess of eight miles 
r. The complaint al- 
it the motorman negli- 
ly and wantonly and with 
ton and reckless indifference 
ety of plaintiff, drove 











Ine Sal 
propelled the street car 
defendant who was in 
Be nia Jurisprud 677 
140 Cal. 514. 
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sight of motorman. The ques- 
tion as to whether or not the 
judgment was dischargeable in 
nankruptcy was not at issue but 
the judgment might well have 
been held  non-dischargeable 
since the court said: 

“Although one might not have 
the actual intent to injure stiil 
if there is on his part a reckless 
indifference or disregard of the 
natural or probable consequenc- 
es of doing or omitting to do an 
act and he does or fails to do the 
act, conscious from his know- 
ledge of existing circumstances 
and conditions that his conduct 
will 
injury, he is guilty of wanton 
negligence.” 

And the same might well ap- 
ply to the case of Esrey v. 
Southern Pacific Co. Wherein 
the brakeman saw a woman 
standing at the side of a track 
of a backing train with no clear- 
between a wall and the 
woman. The California Su- 
preme Court said: 

“A failure to exercise due care 
by defendant under such cir- 
cumstances amounts to a degree 
f reckless conduct 
pe 
mn. 


ance 


( 


likely or probably result in| 


that may} 
well termed willful and wan-| 
jand 


To count an act recklessly is! 


to count it wantonly .. .” 
Negligence is in effect care- 


|and malicious injury to the per- 


lessness, whether greater or les-| 


ser in degree.» 


Gross negligence is the entire! 


failure 


to exercise care or the} 
exercise of so slight a degree of} 


care as to justify the belief that | 


| where there is a reckless indiff- 


there is an entire indifference | 
to the interest and welfare oi 
others. 


Gross negligence has been de- 


fined by the Wisconsin Supreme | 


Court” as “Gross negligence 
not characterized by inadver- 
tence but by the absence of any 
care on the part of the person 
a duty to perform to 
avoid inflicting an injury to the 
person or property of another 
by recklessly or wantonly acting 
or failing to act to avoid doing 
uch injury — evincing such an 

ter disregard of consequences 
as to suggest some degree of in- 
tent to cause such injury.” 

In comparing gross negligence 
nd willful misconduct, the 
Court Howard 
said: 


The intenti 


naving 


cs ifornia 
ValliOllhlad 


ward 


in 


ial doing of 
hn and reck- 
ard of its possible con- 
the doing of 
the in- 
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| 
| 


tent that harm shall result 
therefrom or in the attitude of 
mind of not caring if it does 


result in injury.” 

Was it the intent of Congress; 
to discharge those debts result- | 
ing from automobile accidents 
wherein the negliger 
gross as to charge the 
with knowledge that the care- 
Jess and unlawful operation of 
his automobile mi well cause 
the resulting injury? 


ven 


oht 


After the passage of many 
years, some of the courts are 
beginning to say “No,” and to 


date the Supreme Court has not 
seen fit to either correct or sanc- 
tion this position or further ex- 
emplify its views on the subject. 


In the case of In the Matter 
of Frank Dutkiewicz’™ the U. S. 
District Court in determining 


that an automobile accident 
judgment was not dischargeable 
said: 


“Special malice is not required. 


It is sufficient to constitute a 
willful and malicious injury to 
person or property that the 
wrongful act is intentionally 
done without just cause or ex-| 
cuse. (Peters v. U. S. ex rel. 
Kelly”). Wanton and reckless 


conduct, that is acts done with 
an utter disregard of the rights 
safety of another or his 
property may constitute willful 


son or property of another.” 
And using the same reasoning, 
an automobile accident judg- 
ment was held to be non-dis- 
chargeable in the case of In re 
Kubiniec”, the court there de- 
fining a willful injury as: 
“That degree of neglect arising 


erence to the safety of human 
life or an intentional failure to 
perform a manifest duty to the 
public in the performance of 
which the public and party in- 
jured had an interest.” 
Likewise the Michigan Su- 
preme Court~ announced that 
“if the defendant drove over 
the decedent without just cause 
or excuse and in reckless disre- 
gard for his safety, his act would} 
be both willful and malicious,” 





a 


and the Wisconsin Supreme| 
Court” held a judgment non-| 
dischargeable in bsequent| 
bankruptcy where injury | 
was inflicted by the defendant, 
“operating his automobile in a| 
drunken conditi nd in al 
reckless, willful and wanton dis- 
regard of the thers” 
ince 1t Was 10r “Willi il and mal- 
cious injuries.’ Later, in ex-| 
tending this view the court 
said in 1944* that in such cases 
it would look behin judg- 
ment and consider the entire 
record to determin é whether 
the judgment wa ioned by | 
ordinary neglige willful 
and malicious in ; 

The New York ate courts 
have recently take he same! 
view and in the case of Mar- 
gulies v. Garwood held that a| 
judgment against defendant | 
was not dischargeable in bank-| 
ruptcy where the facts showed| 
that the defendant drove on the 
wrong side of the street at a 


fast and excessive rate of speed 
in an effort to overtake a bus 
causing a collision and the court 
declared that the judgment was 
for willful and malicious injury. 

The mere fact of intoxication 
of the driver of an automobile 
unaccompanied by other circum- 
stances, does not connote willfu! 











and malicious injury. Tippett} 
v. Sylvester.’ | 
19 . oc. 8 27 2d } 

¢ 2 B.R NS 
20 (ith Cir.) 177 24 B.I 
aS ig 2 R. (NS) 
“9 nn Dr g W 89. 8 

I (NS) 8. 
J 2d 417 
zd ; ‘ 

25. 36 N.Y.S. 2d if 

26. (1925) (N. 5 127 At 21, 5 Am 
t.R. (NS) 580 
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‘red light 


Clinic for Prisoners in Cleveland 





All Persons Arrested to Receive | 
Immediate and Thorough | 
Examinations | 


Chicago, Ill. (CCNS) — All| 


grancy or vice will receive im- | 
mediate, thorough physical ex- | 
aminations in a new city jail | 
= - —— sol 

The element of intent doss| 
not have to be directly present | 
but ma, be implied, and it was} 
held in the Matter of Felice Pa- | 
pale, Bankrupt” that a judgment 
against the bankrupt was non-| 
dischargeable in bankruptcy | 
which was founded upon a tort| 
of bankrupt’s thirteen year old 
son who injured eye of playmate | 
by shot from air rifle which had | 
been purchased for him by par- 
ents who knew he used it in 
shooting at his playmates. 

The Minnesota Supreme Court | 
determined in the case of Mock- | 
enhaupt v. Cordie* that a judg-| 
ment was not dischargeable in| 
bankruptcy which was based on} 
the following finding: “The | 
court finds that the death of 
said Mary Weis was caused by, 
the willful, negligent, unlawful | 
and reckless operation of his| 
automobile by defendant and| 
resulted in willful and malicious | 
iniusy. ...* 

The Michigan court in 
Thomas v. Margoni*” has held| 
that to render a judgment non- 
dischargeable the plaintiff must 
show that the motorist “acted 
with utter disregard of and in- 
difference to pedestrians safety.” 

A comparatively recent case 
of considerable interest is that 
of the Second Circuit, Green- 
field v. Tuccillo. The opinion 
by the famous jurist, Augustus | 
N. Hand, may be a forerunner 
and point the way to a broad-| 
ening of the views of the courts| 
on what is and is not a “willful | 
injury” as defined by the Bank-| 
ruptcy Act. As a result of an 
automobile accident (the facts | 
pertaining to which will be re-| 
ferred to hereinafter), a judg- 
ment was rendered against Tuc- 
cillo. Thereupon Tuccillo filed 
a petition in bankruptcy and 
sought to restrain the judgment | 
creditor. The District Court, 
upon the motion of the judg- 
ment creditors dissolved the ex 

restraining order and 

that Tuccillo “with an 
disregard of human life, 
with knowledge that the 
was against him, de- 








utter 
and 


|liberately attempted to cross at 


high speed and in 
caused death,” etc. 


so doing 
From this 


;order an appeal was taken and 


Judge Hand, in reversing the 
lower court and temporarily re- 





| Continued on page 7 col. 1 


27 146 (D.4 N.Y. 1936), 17 I S 
146 2 Am.B.E (NS) 758 

28 151 Mi $2, 2 N.W 4, 2 
Am.B.} NS) ¢ 

29. 281 285 Mich. 547, N.W , 

31 (July 17, 1942), 129 1 2d 854 


| the 


clinic slated to begin operations 
September 1, it was announced 
by the American Public Welfare 
Association. 

The clinic is being established 


ice WaS SO/}persons arrested in Cleveland | tg prevent deaths from persons 
defendant on charges of intoxication, va-| peing jailed instead of hospital- 


ized when gravely in need of 
medical care. The clinic also 
is expected to safeguard public 
health by discovering commun- 
icabie diseases in prisoners and 
it is hoped by the same means 
to aid prisoner rehabilitation. 
Tragic Mistakes Made 

A physician will be present 
at the police station at all times 
to examine prisoners as they ar- 
rive to be sure none is suffering 
from such diseases or injuries 
as pneumonia, gangrene, tuber- 
culosis, syphilis or skull-frac- 
ture. Creation of the clinic fo!- 
lowed such unnecessary deaths 


|as that of a skull-fracture vic- 


tim arrested on the incorrect 
assumption that he was intox- 
icated. 

Welfare officials emphasized 
that establishment of the clinic 
did not imply any criticism of 
police department since 
police officers are not supposed 
to be qualified diagnosticians. 
The physician on duty at the 
new clinic will be assisted by a 
nurse and X-ray operator from 


|the city hospital. 


15,000 Arrested Each Year 

In Cleveland about 15,000 per- 
sons are arrested annually for 
intoxication, vagrancy and vice. 


|All these will be given thorough 


examinations. Those found in 
need of hospitalization will be 
sent directly to the city hospital. 


| Records of all examinations will 
| be studied by medical and wel- 
| fare experts in an effort to de- 


termine correlations between ill- 
ness, injury and crime. 
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148/337 

IN CHANCERY OF NEW 
NOTICE OF SALE 

By virtue of an order of the Court of 
Chancery of New Jersey, made on ithe 
17th day of July, Nineteen Hundred and 
Forty-six, in a certain cause in said court 
depending wherein John Zink and Mary 
Zink, his wife, and others, are complain- 
ants, ud Theresa Meier, and others, are 
defendants the subscriber, one of the 
Special Masters of said Court of Chancery, 
will, on the 9th day of September, nine- 
teen hundred and forty-six, at 2:00 o'clock 
in the afternoon ( Easte n Daylight Saving 
Time) sell at public vendue, at Koom . 
in the E y Court House, 
City of N that tract of 
premises, situate in the City of 
in the County of x and State 
se y pa tlarly bounded 


JERSEY 


New 
and de 


B E G GINNING tn the Westerly line of 
Wainwright Street (formerly Detroit Aven- 
ue) at a point therein distant soufther.y 
three hundre d and twenty-five feet from the 

i esterly corner of the same = and 

Avenue (formerly Bssex Avenue) 

\ at right angles to Wair 
the southerly line of 

( on map hereinafter mentioned 
indt red feet; thence southerly parallel 
"Wainwri ght Street twenty-five feet 
0 of premises conveyed 
d Sophie Kalmbach, 

i Kalmbach and Mamie 
Ki almbach, , by deed bearing dat 
November 9, 27, and recorded in Beok 
A-77 of ” said County, on page 

+ parallel with the first 
cours one u t fee the westerly 
line of Wainwright Street thence along 
the same northerly twenty-five feet to the 
place of BEGINNING, 

B Lot No. 358 on 
Park, surveyed May 1892 by 
Surveyors, anc ing ioWn as 
wright ) ewar 

Together 


lap called Essex 
Lehibach Bros., 
103 Wain 


with a 1 “( a right of 
» ful for i deseri 
cemen i date November %, 192 
“dl ember 10, 1927 
on page 
inc choate r 
» Mary Zink, 


Barbara 
nitiate of 
husband of 
the right 
Roy Mei 
Meier toge 

here 
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he most approved prac- 
t in cases where special 
ent arises from such 
Locai Loan Co. 
U.S. 234, 54 S.Ct. 693, 
mt 1230. OF AER. 195...” 
pplied.) 
rtant point to 
the final aftermath 
urts thereafter de- 
the particular 
was non-discharge- 
ypinion reciting: 
Sa matter of law the in- 
‘resulted from a deliberate 
gard of the known duties 
le judgment debtor, and as 
it is not dischargeable in 
tuptcy (Margulies v. Gar- 
i, 178 Mise., 970).” (Italics 
lied. ) 
é Circuit Court of Appeals 
tne Second Circuit clearly 
d out that the determin- 
of non-dischargeability 
est with the state courts. 
prella v. Salituri”®. In this 
the District Court for the 
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L. Hand Clark and 
153 F. 2d 343 
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ee’s report was approved by the 
District Court and the appeal 
It is interesting to 
that the opinion does not 





refer to the case of Matter ot 
James E. Greene (which is re- 
erred to hereinabove) which 


the same court determined ear- 


jier in the same month. The 
Circuit Court said. 
“It is highly significant that 


additional count 2 charged that 
4 ‘willfully and malici- 
and with intent to injure 
the plaintiff, so improperly, 
carelessly, negligently and mali- 
iousiy operated and drove the 
said automobile and that 
additional 4 charged that appel- 


pellee 





lee ‘willfully and maliciousiy 
drove his automobile while 
drunk and intoxicated’. Had 


these counts been submitted to 
the jury and a finding of guilty 
been returned thereon, there 
can be no doubt but that a 
‘udgment rendered thereon 
would have come within the ex- 
ception contained in the Bank- 


ruptcy Act, and would not have} 


been dischargeabie by bankrupt- 
cy.” (Italics supplied.) 

There has been an interesting 
development of the law in re- 
cent years brought about by the 
so-called “guest” statutory lia- 
bility. In California,” the guest 


does not have a cause of action) 








ance on the 
case said: 
permitted 


and placing full reli 
dictum of the Tin! 
“If the Court 





to do moral justice instead of 
lega! justice it would refuse to 
discharge the bankrupt of the 
judgments. There are too many 
accidents resuiting in judgments 
which are wiped out in bank- 
ruptcy. This Court is pow- 


erless to afford any 
to the victims of these 


protection 
negligent 


|that the 


gard of the safety of plaintiff 

. and a menace to plaintiff.” 
It is of extreme interest to note 
court went direct to 


| Tinker v. Colwell for its support 
;and, adopting in toto its oft quot- 


j}and of itself, and which neces- 


| done 


operaters of automobiles. Op-| 
erators of automobiles may 
drive in a careless and negligent | 
manner and go unscathed of 
justice by filing of petition in 
bankruptcy.” 


It may not be amiss to state 
here that the courts have shown 
no hesitancy determining 
that judgments recovered 
against the owner of a dog for 
dog bite were non-dischargeable. 
In these cases the owner did 
not set the dog on the plaintiff 
but by legal fiction it was de- 
termined that the injury was 
willful because the owner knew 
the dog had bitten someone in 
the past and that he kept the 
dog and allowed him to get out 
and bite the plaintiff, who was 
even unknown to the defendant 
at the time.” 

The same fiction was approved 
by the courts in the shooting 
cases where the result was ac- 


son 
aid 


GEORGE SEYMOUR | ci g ions 
RGE SEYMOUR ovees ski vy. Wegner, Feb, 24,{Cidental and not intentional, 
Reci Eetate Approisers 7), 88 809. 33 Am-B.R. (NS) 565 {the injured person being un- 
3 California Vehicle A¢ 1} , 
|Known to the defendant, so of 
*SOGGG05%,,| course there was no intent to 
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|injure, but the defendant was 








charged with knowledge that 
under the circumstances he 
might be presumed to know 
}that an injury might re- 
jsult.” A judgment recovered 
at. Howant ¥ 
2 Helmo v 
( AJ 416 

Ae 
2 x 5 is 
16 Y.5 
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ed pronouncement (‘a willful dis- 
regard of what one knows to 
be his duty, an action which is 
good morals and wrongful in 


sarily causes injury and is done 
intentionally, may be said to ne 
willfuily and maliciously 
so as to come within the excep- 
tion”), determined that’ the 
$5.000 judgment for punitive 
(wanton and reckless 
conduct) was conclusive evi- 
dence of every element of a 
“willful and malicious” conduct 
as defined by Justice Peckham.| 

From the above observations 
and the pointed way in which 
certain cases have been referred 
to, it may well be said that the 
writer has certain views and 
beliefs on the non-discharge- 
ability in bankruptcy of certain 
types of automobile accident) 
judgments. I find that prac-! 
titioners without hesitation| 
align themselves with one camp 
or the other. It reminds me a 
great deal of the attitude with| 
respect to bankruptcy preferen- | 
ces. It seems that most prac- 
titioners have a _ preconceived) 
opinion which is either definite- 
ly for or against a bankruptcy | 
preference, and it is somewhat 
the same way on the present 
point. 

However, it must be admitted 
at the present date that the 
larger number of cases, and one 





40 Panchula y. Kaya, 59 Obie 
App. 556, 18 N.E. 2d 1 
41 (1935) 119 Conn Atl. 51 
25 Am.B.R. (NS) 689 
y P 2d OSS 


42 (Feb. 19, °46), 153 I 


Announcement 

Julius Wildstein and Bernard 
S. Wildstein announce the for- 
ination of a partnership for the 
General Practice of Law under 
the firm name of Wildstein and 
Wildstein with offices at 17 
Academy Street, Newark 2, N. J. 





might say that the bulk of ju- 
dicial reasoning, is in favor of 
discharging all judgments aris- 
ing from the negligent operation 
of automobiles regardless of the 
sross character of the negli- 
gence. 

I have no hesitancy in mak- 
ing the prophecy thai an in- 
creasing number of state courts 
will in the future hold that 
automobile accident judgments 
of the exaggerated type are not 
dischargeable. and further, if 
the Supreme Court determines 
to grant certiorari on the point 
at some time in the future, there 
is a considerable likelihood that 
Justice Peckham’s original views 
will be moralized. 
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Saiaaiaeeianl 


Cemmittee on Military Justice to Hold Hearing | 


in New York on September 9th 





Arthur T. Vanderbilt, chair- 
man of the War Department 
Advisory Committee on Military 
Justice has announced that the 
hearing for this area will 
held at the Federai Court House 
in New York on September 9th. 
Those who desire to appear 
should communicate with Paul 
De Witt, at the Association of 
the Bar, New York, so that a 
timetable cah be arranged. 

For the convenience of the 
committee and of those inter- 
ested in the subject, a topical 
outline has been prepared which 
sets up the order and manner 
in which the committee would 
prefer to nave material present- 
ed. Written recommendations 
on the subject should be sent to 
Hon. Alexander Holtzoff, sec- 
retary of the Advisory Commit- 
tee on Military Justice, War 
Department, 3D - 746 The Pen- 
tagon, Washington 25, D. C. 
TOPICAL OUTLINE 

I. General. 
Purposes of court-martial 
maintenance of dis- 
or administration of 


A. 
system: 
cipiine 
justice? 

2. Merits and weaknesses or 
defects of existing system. 

3. Causes of weaknesses and 
defects: (a) the system, or- 
ganization, and procedure in 
themselves; (b) the administra- 
tion of the system; or (c) per- 
sonnel. 

4. Are weaknesses and de- 
fects found in time of peace to 
the same extent as in time of 
war? If not, why? Is the dii- 
ference, if any, to be explained 
by the difference between pro- 
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intelligent Investigations tc.’ 


| 
| 


| 
| offenses be turned over to 
1 


fessional officers and témporary | 


officers? 

5. Are Officers, both perman- 
ent and temporary, given suffi- 
cient training in ideals, purpos- 
es, rules and practical adminis- 
tration of military justice? If 
not, what improvements are de- 
sirable? 

6. 
ference in dealing with offenses 
at the front during actual mil- 
itary operations and offenses 
committed behind the lines or 
in training areas? 

7. Should there be any differ- 
ence in dealing with military 
and nonmilitary offenses? 

8 Does the present system 
actual operation often result in 
actual miscarriages of justice: 
(a) are the innocent convicted?; 
(b) are the guilty punished ex- 
cessively, or too leniently; and 
(c) are the guilty acquitted? 

9. Does the present system in 
actual operation often result in 


‘ Se 
inequalities of treatment as be-| tial in each area, such courts- | these cam 


tween officers and enlisted men: 
(a) in respect to filing charges 
and ordering trial: (b) in re- 
spect to convictions and acquit- 
tals; (c) in respect to sentences? 

10. To what extent, if at all, 
do inadequacies of company 
commanders result in trials by 
court-martial? Is there any 
difference in this respect as be- 
tween (a) permanent and tem 
porary officers, and (b) officers 
commissioned directly from civil 
life and officers who rose from 
the ranks? 

11. Is there a tendency 
assign less capable officers 
court-martial duty? 

12. Advisability of expanding 
Judge Advocate General’s De- 
partment, making it more in- 
dependent *and increasing its 
authority. 

13. Advisability of increasing 
the use of capable, experienced, 
retired officers, and those par- 
tially disabled for court-martial 
duty. 

14. Advisability of assigning 
enlisted men to serve as mem- 
bers of courts-martial. 

15. Is there a marked dis- 
parity in the sentences imposed 
in different commands? 

Il. Jurisdiction of courts- 

martial. 

1. To what extent are cases 
tried by general courts-martial 
that might be advantageously 
disposed of by special or sum- 
mary courts or by company pun- 
ishment? 

2. For the purpose of main- 
taining discipiine, should there 
be an increase in the authority 
of company commanders to im 
pose company punishment, and 
,;an expansion in the jurisdic- 
tion of summary courts and 
special courts, leaving to gen- 
‘eral courts-martial only the 
trials of heinous military offens- 
es, such as cowardice in the 
| face of the enemy and desertion; 
and grave nonmilitary crimes, 
| such as murder, rape, robbery, 


to 
vO 


| ae 
jat least s 
be granted 
over officers? 
4. Should more nonmilitary 


Pa 
li 


Should summary courts or 
pecial courts-martiai 
some jurisdiction 


courts for trial? 
II. Filing and investigation 
of charges. 

1. Are any changes desirable 
in the procedure of filing charg- 
es? 

2. Is present system of pre- 
liminary investigation of charges 
adequate or are any changes 
desirable? 
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Should there be any dif-| 


|! martial under the domination 


3. Does the present system 
‘of preliminary investigation of 
|tual practice? 

ry. 
Pee 
| quate? 
Wie? 
|determining whether 
| cused should be tried? 
| 3. Are arrest and 


the ac- 


confine- 


/ment of the accused before trial | 


|used unduly and unnecessarily? 
| V. Organization of courts- 
martial 
j} 1. Are summary 
|perly organized? 
1” gris 
|properly organized? 

3. Adequacy of present mode 


courts pro- 


| of selection of defense counsei. | 


4. To what extent are courts- 


;of convening authority? 

|} 5. The advisability of with- 
| drawing from field command the 
authority to convene general 
courts-martiai, except possibiy 
in battle areas in cases of emer- 
/gency, and the establishment of 
|permanent general courts-mar- 


martial to be organized by the 
| Judge Advocate General’s De- 
partment and to be independent 
of command. 

| 6. The advisability of ap- 
pointing as the law member, the 
trial judge advocate, and the 
defense counsel only trained 
officers who belong to the Judge 
Advocate General’s Department: 
the trial judge advocate, and the 
defense counsel to be of the 
same rank, if at all possibile: 
such assignments to be perman- 
ent and full-time, rather than 
|temporary part-time details. 

7. The advisability of vesting 
in the law member full author- 
ity to rule finally on all ques- 
tions of law but giving him no 
vote on the court; and leaving 
to the remaining members of 
the court only the functions 
of determing guilt or innocence 
and determining what sentence 
should be imposed in case of 
conviction—in other words, as- 
similating the functions of the 
law member to those of a judge, 
and the functions of the remain- 
ing members to those of a jury. 
VI. Court-martial procedure 

and practice. 

1. Are any changes in trial 
procedure desirable? 

2. Do defense counsel have 
adequate opportunity to defend 
the accused, or is vigorous de- 
fense discouraged? 
| 3. Does the defense have ad- 
}equate opportunity to procure 
;}compulsory attendance of wit- 
|nesses? 
| 4. Should the use of deposi- 
| tions by the prosecution be per- 
| mitted? 

1 oO. To what extent, if at all, 
|should the new Federal Rules of 
|Criminal Procedure be used by 
courts-martial? 

| 6. Should unanimous vote be 
required to convict? 

7. To what extent, if at ail, 
}does the practice prevail of im- 
|posing severe excessive sentenc- 
es, leaving it to the reviewing 
| authority to reduce the sentence, 
jinstead of endeavoring to im- 





|pose a proper sentence in the} 


first instance? If the practice 
| exists, should it be eliminated, 
|and, if so, how? 

| 8. Are court-martial records 
complete and accurate verbatim 


transcripts of actual proceed- | 


ings? 
| 9. Are there undue delays in 
court-martial proceedings? 
| 10. Should there be a change 
in existing practice which makes 
it mandatory for a_ general 
court-martial to impose a dis- 
honorable discharge in case a 
sentence of imprisonment of six 
months or more is also imposed? 
Should the power to inflict a 
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|charges operate properly in ac-| 


Directing trial of charges. | 
Is the present system ade-| 


Are there undue delays in| 


Are special courts-martial | 


| Wild Believes De-Nazification Program in 
U. S. POW Camps Almost a Total Failure 


| Austin, Texas., (CCNS)—With tion at Corpus Chri:tj 
all credit to its good intentions,,;camps under Colones] » 
| the de-Nazification program con-;command were the 
aucted in U. S. prisoner of war!in the country that 
|camps was an almost total fail-| prisoners to learn Ens 
lure, in the belief of Lt. Col.| Colonel Wild rema 


nie 


Claude C. Wild, who plans to|Germany’s fortunes of woe; 


return to law practice here after} strongly reflected in ‘he 
315 years with the provost mar-|of POW’s to South Texas, + 
|shal general, during which time| Africa Korps troops wer: 
he was in charge of six South, best I have seen in any z 
Texas POW camps. jhe commented. ‘‘Obvious| 
Col. Wild said, “My own opin-| were the cream of the ¢ 
ion is that no German was real-!splendidly disciplined 
enough to pretend they were,;most nothing but young 
but I don’t believe their basic | raft,” which youngsters pre 
beliefs were changed.” }ed the biggest disciplinary , 
As between Nazi and anti-;jem to their American ¢z 
Nazi prisoners, he added, “They | 
|didn’t like each other, but they! 
|were both mad at us.” 
| It is estimated that some 12,-| 
000 to 15,000 prisoners of war, | 
|mainly Germans, passed under! following schedule 
|the colonel’s command during | fall: 
‘the time he was in charge of Cape May County — Trial: 
ps, which were tw0| mence Sept. 9. 
}at Fort Sam Houston, and the! 
;on*s at Camp Bulilis, Fort Clark, 


Kenedy, and the Naval Air Sta- 
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| dishonorable discharge in such 
jcases be discretionary? 

; 11. Should general  court- 
|martial be given power, which 
lit does not now have, to suspend 
|sentence and place the accused 
}/on probation? 

| Should the use of dishonorable 
| discharges generally be reduced, 
as part of a court-martial sen- 
tence? 

12. Is it desirable to introduce | ‘ 
a discharge, such as the bad 
conduct discharge of the Navy, 
which would rid the Army of an 
undesirable soldier, and yet not 
have a disastrous permanent 
effect on him? In that event, 
|/Should dishonorable discharges 
be reserved for more grave and 
heinous cases? 
| 
} 13. Is some sentence of pre- 
sentence investigations feasible? 
VIl. Review of court-martial 

proceedings. 

1. Is the present system of’ 
review adequate as to (a) sum- 
mary courts, (b) special courts- 
martial, and (c) general courts- 
martial? 

2. Should the trial judge ad- 
vocate and the defense counsel 
be accorded an opportunity as 
a matter of routine to submit 
briefs or memoranda to the re- 
|}viewing authority and to the 
| Judge Advocate General? 
|; 38. Is any change desirabe in 
ithe method of review of death 
sentences? 

VIII. Substantive law. 

| 1. Advisability of amending 
| Articles of War and Court-Mar- 
| tial Manual in respect to defin- 
litions of offenses and_ provi- 
|sions for penalties. 

2. Advisability of modifying 
Article 95 so that dismissal 
would not be mandatory penalty 
in case of conviction of an offi- 
cer. Consider the possibility 
that such modification might 
minimize the _ reluctance’ to 
court-martial an afficer. 

3. Advisability of making Ar- 
{ticle 96 more specific. 

4. In case of trials for non- 
military offenses committed in 
foreign countries, what sub- 
stantive law should govern? 
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